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Men at work
MALE SEX WORKERS, HIV AND THE LAW

Brendan Michael Conner

In its recent report on what they called
the epidemic of bad laws fueling the
spread of HIV, the Global Commission
on HIV and the Law called for the
decriminalisation of sex work, along
with sex workers, their family members,
clients and managers. The Commission
is an independent board of government

officials, lawyers and scientists called
together by the UN Development
Programme and UNAIDS to analyse
human rights and law in the context

of HIV. The Commission’s report, HIV
and the Law: Risks, Rights and Health, is
significant because it directly addresses
national governments. Sex workers
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seeking law reform hope to use the
findings of the Commission to argue
against harmful national laws and
police practices.

While the Commission’s
recommendations are generally
worthy of praise, sex workers are
concerned about the lack of detail
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about how decriminalisation might
work. The report also fails to examine
the intersections between different
groups (called ‘populations’) that are key
to a successful response to HIV.

For male sex workers, the
Commission’s approach creates two
gaps. One concerns laws and police
practices that affect male sex workers
more than other men who have sex
with men (MSM). Recommendation
3.3 on MSM calls for the repeal of
anti-sodomy laws, vagrancy and the
raid and closure of sex venues, which
also affect male sex workers. But no
mention is made of the disproportionate
impact these laws have on male sex
workers, their particular vulnerabilities
to HIV transmission or the barriers
to treatment they face compared
to other MSM. The other gap is in
Recommendation 3.2 on sex work,
which calls for repeal of anti-
prostitution laws but does not address
harmful police practices against male
sex workers, such as profiling them
as pimps or traffickers.

On Men Who Have Sex with Men

Recommendation 3.3 on MSM is based
on the finding that laws punishing MSM
contribute significantly to the spread of
HIV. Anti-sodomy laws in 78 countries
that lead to raids and closures of bars
and bathhouses ignore that ‘such social
institutions are where safe sex was
born’ (p 48). But the recommendation
neglects to specify which men among this
imaginary community of MSM are most
often arrested, harassed and brutalised.

In contrast, the MSM Global Forum
has called life as a male sex worker a
‘double curse’ because we are doubly
likely to face stigma, violence and
detention at the hands of police. Laws
and law enforcement sometimes do
punish people based on their status
alone (for example, homosexual or
HIV-positive), but most laws technically
require people to commit a ‘guilty act’.
It is not surprising that police almost
exclusively target the men whose
‘guilty acts’ are most visible — male
sex workers.

The Commission also fails to
mention policing that targets male sex
workers as a way of repressing MSM
in general, such as ‘public nuisance’
lawsuits (nuisance means something
generally annoying - for example a
threat to public health or morality). In
common-law countries (like the USA)

these are civil (not criminal) actions
that fine and close businesses. When
the authorities want to get rid of a sex
business, a prostitution arrest means
the court will automatically decide
there was nuisance.

Why Male Sex Workers
are Different

The situation of male sex workers is
different from other MSM in terms of
HIV vulnerabilities and obstacles to
getting treatment:
e We are not always able to choose
our partners
e We are sometimes offered more
money to have unprotected sex
e We need to maintain a variety
of safer-sex resources (condoms,
lubrication) to be able to take
different sex roles with clients
with different kinds of bodies
e Our condoms may be confiscated
as evidence of prostitution
e There are fewer HIV-prevention and
-treatment programs for MSM who
do not identify as gay (common
amongst sex workers)
* We are policed and jailed for
prostitution-related crimes
e We are profiled as pimps or
traffickers, which exposes us to more
kinds of policing
It is widely accepted that criminalisation
pushes all sex workers underground,
making our work more risky. Merely
disclosing we are sex workers to public
authorities and police can result in
punishment when we are reporting
crimes against us — even in countries
where sodomy is decriminalised. For
instance, the Kenyan group HOYMAS
has cited police harassment and
doctors’ refusal to treat for HIV as
impediments to carrying out anti-
retroviral and legal-assistance programs.
And the Swedish Federation for LGBT
Rights reports that male sex workers are
often denied access to services because
of a widespread assumption that only
females need certain kinds of help.

Non-prostitution Laws
are also Used against
Male Sex Workers

The Commission’s Recommendation
3.2 calls for sex work to be fully
decriminalised but neglects several
other kinds of laws and police practices
that tend to criminalise male sex
workers. For example, in New York City,

o

where more than half the young people
who trade sex identify as male, 21 per
cent report that their friends negotiate
with customers for them and also share
customers with them: a way of pooling
resources for mutual protection. Yet
these men are now being arrested as
pimps and traffickers by the police.

Male sex workers may also be
arrested and harassed by police more
often than female sex workers, under
laws not directly targeting prostitution,
such as criminal nuisance, loitering,
assault, theft and the use and sale of
drugs. In 2008 in New York City, 81 per
cent of young men who trade sex were
found to have a history of arrest, three
times the proportion of young women,
and the majority of these crimes were
not prostitution-related. This suggests
that police may target young men who
trade sex with men because they are
sex workers, even if the crime charged
does not have the word prostitution in
its name.

The Next Step Forward

While the separation of key groups

into populations can be important for
groups whose identity has historically
been ignored (such as when transgender
people are mis-categorised as MSM), we
need more focus on the intersections
between groups. To separate us into
populations without connecting the
dots between us erases our solidarity
and may imply that one group is more
respectable than the other. Both the
NSWP and the MSM Global Forum

have said that the liberation of the two
groups — MSM and sex workers - is
linked. It is time for the Commission

to recognise what our communities
already know to be true.

About the author

Brendan Michael Conner is a former male sex
worker and Editor-in-Chief of $pread magazine.
He now works as a law and policy specialist in
New York City.

Contact: brendan.michael.conner@gmail.com

Note

HIV and the Law: Risks, Rights and Health is
available at www.hivlawcommission.org/
resources/report/FinalReport-Risks,Rights&
Health-EN.pdf
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